EXHIBIT A

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

COUNTY OF MONMOUTH,NEW
JERSEY,on behalfofitself and all
others similarly situated.
No. 2:18-CV-00201-SDM-MRM

Plaintiffs,

FLORIDA CANCER SPECIALISTS. P.L.;
and DR. WILLIAM N.IIARWIN,
Defendants.
SETTLEMENT AGREEMENT

This Settlement Agreement ("Agreement") is made and entered into this 25th day of

January 2019 (the "Execution Date"), by and between Defendants Florida Cancer Specialists &.
Research Institute, LLC, f7k/a Defendants Florida Cancer Specialists, P.L. and Dr. William N.

Harwin (collectively referred to herein as "FCS" imless otherwise specified) and the Plaintiff

County of Monmouth, New Jersey, individually and on behalf of a proposed class of purchasers
of Oncology Services in Southwest Florida from FCS ("Plaintiffs").
WHEREAS, Plaintiffs allege that FCS monopolized, attempted to monopolize, and

participated in a conspiracy with 21" Century Oncology ("21" Century") not to compete, in
restraint of trade and to monopolize with regard to the provision of certain medical and radiation
oncology services in Southwest Florida in violation ofSections 1 and 2 of the Sherman Act; and
WHEREAS, FCS denies Plaintiffs' allegations and has asserted defenses to Plaintiffs'
claims; and
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WHEREAS, arm's-length settlement negotiations with an independent mediator have

taken place between Plaintiffs' Counsel and counsel for PCS, and this Agreement has been
reached as a result of those negotiations; and

WHEREAS, Plaintiffs have conducted an investigation into the facts and the law
regarding the claims asserted in the above-captioned action pending in the United States District

Court for the Middle District of Florida, Case No. 2;18-CV-201 (the "Action"), including
analysis of a significant amount of PCS data; Plaintiffs believe the claims have merit but that
pursuing the claims will be expensive and time-consuming, and given the uncertainty of the
ultimate outcome, have concluded that a settlement with PCS according to the terms set forth
below is fair, reasonable and adequate and in the best interest of Plaintiffs and the Settlement
Class Members; and

WHEREAS, PCS believes that it is not liable for the claims asserted, has defenses to

Plaintiffs' claims, and expressly denies all charges of wrongdoing or liability, but nevertheless
has decided to enter into this Agreement in order to avoid further expense, inconvenience, and
the distraction of burdensome and protracted litigation and to obtain the releases, orders and

judgment contemplated by this Agreement, and to put to rest with finality all claims that
Plaintiffs have or could have asserted against the Releasees, as defined below; and
NOW, THEREFORE, in consideration of the agreements and releases set forth herein

and other good and valuable consideration, and intending to be legally bound, it is agreed by and
between PCS and the Plaintiffs that the Action be settled, compromised, and dismissed with
prejudice, without costs to Plaintiffs, the Settlement Class Members or PCS except as provided
for herein, subject to the approval of the Court, on the following terms and conditions:
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A.

Definitions

The following terms, as used in this Agreement, have the following meanings:
1.

As defined in the Preamble,"PCS" means Florida Cancer Specialists & Research

Institute, LLC,filc/a Florida Cancer Specialists, P.L. and Dr. William N. Harwin.
2.

"Oncology Services" refers to the medical diagnosis and treatment of cancer

using medicine ("Medical Oncology")or radiation ("Radiation Oncology").
3.

"Plaintiffs' Counsel" means Robins Kaplan LLP.

4.

As defined in the Preamble, "Plaintiffs" means the County of Monmouth, New

Jersey, individually and on behalf of a proposed class of purchasers of Oncology Services in
Southwest Florida from FCS.

5.

"Releasees" means FCS (including Dr. Harwin, as defined above) and all of

FCS's past, current or future parents; the predece.ssors, affiliates, assigns, successors, and
subsidiaries of any of the above; and any officers, directors, owners, shareholders, members,

physicians, administrators, beneficiaries, contractors, subcontractors, agents, representatives,
employees, attorneys, insurers, heirs, executors, and administrators of each of the foregoing.
6.

"Releasors" means Plaintiffs and the Settlement Class Members, including all of

their past and present, direct and indirect parents, subsidiaries and affiliates, and their past and
present directors, officers, owners, shareholders, members, employees, administrators,
beneficiaries,

contractors, subcontractors,

stockholders,

agents,

attorneys,

insurers,

representatives, parents, subsidiaries, affiliates, partners, and assignees of any claim that is
subject to the Release described in paragraphs 20-2S.
7.
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"Settlement Amount" means $7,187,500 in United States currency.

8.

"Settlement Class" means the class consisting of all persons or entities that paid

for all or a portion of the cost of Oncology Services In Southwest Florida to 21" Century or PCS,
or any current or former subsidiary or affiliate of 21" Century or FCS, or any co-conspirator,
during the period from and including January 1, 2010 until the date of final approval of this

Agreement. Excluded from the Settlement Class are Defendants, the officers, directors and
employees of any Defendant, the parent companies, subsidiaries and affiliates of any Defendant,
the legal representatives and heirs or assigns of any Defendant, any federal governmental entities
and instrumentalities of the federal government, and states and their subdivisions, agencies and
instrumentalities.

9.

"Settlement Class Member" means a member of the Settlement Class who does

not properly elect to be excluded from the Settlement Class.
10.

"Settlement Class Period" means the period from and including January 1, 2010,

to and including the date of final approval of this Agreement.
11.

"Southwest Florida" means Manatee County, Sarasota County, Charlotte Coimty,

Lee County, and Collier County, Florida.
B.

Stipulation to Class Certification

12.

The parlies to tliis Agreement ("Parties") hereby stipulate for purposes of this

settlement only that the County of Monmouth,New Jersey is the Lead Plaintiff.
13.

The Parties hereby stipulate for purposes of this settlement only that Plaintiffs'

Counsel shall be Interim Lead Counsel for purposes of the requirements of Federal Rule of Civil
Procedure 23.

14.

The Parties hereby stipulate for purposes of this settlement only that the

requirements of Federal Rules of Civil Procedure 23(a) and 23(b)(2) and (3) are satisfied and.
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subject to Court approval, the Settlement Class defined in paragraph 8 shall be certified for
settlement purposes as to FCS. The Parties stipulate and agree to the conditional certification of

the Settlement Class for purposes ofthis Settlement only. Should, for whatever reason, the Court

not grant final approval, the Parties' stipulation to class certification as part of the Settlement
shall become null and void. FCS expressly reserves its rights to oppose class certification should
this Settlement not be granted final approval.
C.

Approval of this Agreement and Dismissal of the Action

15.

Plaintiffs and FCS shall use their best efforts to effectuate this Agreement,

including, but not limited to, seeking the Court's approval of procedures (including the giving of
class notice under Federal Rules of Civil Procedure 2.1(c) and (e) and scheduling a final fairness
hearing) to obtain final approval of the settlement and the final dismissal with prejudice of the
Action as to FCS and the Releasees.

16.

Within thirty (30)days of the Execution Date, Plaintiffs shall submit to the Court

a motion, requesting that the Court preliminarily approve the settlement and authorize
dissemination of notice to the Settlement Class Members (the "Motion"). The Motion shall
include:(a) a proposed form of order preliminarily approving the settlement;(b) proposed forms
of, and methods for, dissemination of notice to the Settlement Class Members; and (c) a

proposed form of Final Judgment Order, all to be agreed upon by FCS and Plaintiffs Counsel.

Plaintiffs and FCS agree that notice ofthe settlement as approved by the Court shall be mailed to

persons and entities who have been identified by FCS and 21^' Century, to the extent provided
voluntarily or as ordered by the Court, as members of the Settlement Class. Notice of the

settlement shall also be published once in a suitable publication published in Southwest Florida
and on a web site that is under the supervision of Plaintiffs' Counsel. If the settlement is
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preliminarily approved by the Court, Plaintiffs shall (i) in their motion for preliminary approval

seek an order from the Court requiring production from PCS or 21®* Century of any additional
data Plaintiffs deem necessary or appropriate to facilitate notice; (ii) within eigliteen (18)

calendar days of receipt of responsive information from PCS or 21" Century, provide mailed
notice to the Settlement Class Members, and (iii) provide notice to the Settlement Class

Members in the suitable publication published in Southwest Florida on the first available
publication date on or after seven (7) days from the provision of individual mailed notice.
Subject to FCS's and 21" Century's prompt compliance with subpoena or Court order requiring
production of additional data to facilitate notice and lead time required for publication in the

suitable publication published in Southwest Florida, Plaintiffs' Counsel shall mail and publish
notice to the Settlement Class Members within thirty (30) days of preliminary approval. Any

eligible Settlement Class Member who does not affirmatively and properly elect to opt out within
sixty(60)days of mailing of the notice shall not be excluded from the Settlement Class.

17.

Within ten (10) days after the filing with the Court of this Agreement and the

accompanying motion papers seeking its preliminary approval, FCS shall cause notice of the
Agreement to be served upon appropriate State and Federal officials as provided in the Class
Action Fairness Act,28 U.S.C. § 1715.

18.

If the settlement is preliminarily approved by the Court, Plaintiffs shall promptly

seek final approval of the settlement and entry of a final judgment order as to FCS (the "Final
Judgment Order"):
(a)

certifying the Settlement Class defined in paragraph 8 under Federal Rule
of Civil Procedure 23(b)(2) and (3), solely for purposes ofthis settlement;

(b)

granting final approval of the FCS settlement as fair, reasonable, and
adequate within the meaning of Rule 23(e) of the Federal Rules of Civil

Procedure and directing the consummation of the settlement according to
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its terms;

(c)

directing that the Action be dismissed with prejudice as to FCS and,
except as provided for herein, without costs;

(d)

reserving exclusive jurisdiction over the settlement and this Agreement,
including the administration and consummation of this settlement to the

United States District Court for the Middle District of Florida;

19.

(c)

determining under Federal Rule of Civil Procedure 54(b) that there is no
just reason for delay and directing entry offinal judgment as to FCS; and

(f)

closing the Action,subject to paragraph 18(d) above.

This Agreement shall become effective only when: (a) the Court has entered a

Final Judgment Order approving the .settlement set forth in this Agreement under Rule 23(e) of
the Federal Rules of Civil Procedure and a final judgment dismissing the Action against FCS
with prejudice and without costs has been entered; and (b) the time for appeal or to seek
permission to appeal from the Court'.s approval of the settlement and the entry of a Final

Judgment Order has expired or, if appealed, approval of the settlement and the Final Judgment
Order have been affirmed in their entirety by the Court of last resort to which such appeeil has
been taken and such affirmance is no longer subject to further appeal or review ("F.ffective
Date"). It is agreed that neither the provisions of Federal Rule of Civil Procedure 60 nor the All
Writs Act, 28 U.S.C. § 1651,shall be taken into account in determining the above-stated times.
D.

Releases. Discharge, and Covenant Not to Sue

20.

Upon the occurrence ofthe Effective Date, and in consideration of payment of the

Settlement Amount as specified in paragraphs 26 and 27 of this Agreement, the Releasees shall
he fully, completely released, acquitted, and forever discharged by the Releasors from any and
all current, future, or potential claims, demands, actions, .suits, injuries, causes of action or any
other right of every type or description whatsoever, damages of any nature, whenever or however
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incurred (whether actual, punitive, treble, compensatory, or otherwise) including, without
limitation, losses, costs, fees, expenses, penalties, and attorneys' fees, whether class or
individual, or otherwise in nature, that Releasors, or any of them,ever had, now has, or hereafter
can, shall, or may have, directly, indirectly, representatively, derivatively or in any other capacity
against the Releasees or any of them, whether known or unknown, actual or potential, express or

implied, suspected or unsuspected, foreseen or unforeseen, actual or contingent, liquidated or
unliquidated, asserted or unassorted, whether based on tort, contract or other legal or equitable
theories of recovery, and without limiting the generality thereof, or otherwise based in whole or

in part or arising out of or relating in any way to any conduct, act or omission alleged in the
Action prior to and including through the date of final approval, concerning any of the facts,
occurrences, transactions, agreements, conspiracies, communications, annoimcements, notices or
other matters alleged in the Action that arise under any federal or state law, including, without
limitation, the Sherman Act, IS U.S.C. § i et seq., the Florida Antitrust Act, the Florida

Deceptive and Unfair Trade Practices Act, and any federal or state antitrust, unfair competition,
unfair practices, price discrimination, unjust enrichment, unitary pricing or trade practice law, or
including but not limited to any causes of action asserted or that could have been or could still be

alleged or asserted, in any class action complaint filed in this Action including, but not limited
to, the federal or Florida False Claims Act, any waivable laws governing whistle-blovnng or

retaliation, or any other state or federal, equitable, contract or tort law (the "Released Claims").

Provided, however, that nothing herein shall release individual claims arising in the ordinary
course of business for any alleged medical malpractice or breach of contract related to FCS's
Oncology Services.
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21.

Releasors do hereby covenant and agree that each will forever refrain and

forebear from commencing, instituting or prosecuting any lawsuit, action, arbitration, or other

proceeding, in any jurisdiction in the world, against the Releasees released pursuant to this
Section D. based on, arising out of, relating to, or in connection with any of the above Released

Claims, excepting claims for breach of this Agreement. In the event any of the Releasors breach

the covenant not to sue the Releasees, each of the Releasors shall indemnify, defend, covenant
not to sue, and hold harmless any of the Releasees from any such suit including, but not limited
to, recovery for all costs and expenses from any such proceeding, any judgment, damages or fees
awarded against the Releasees or for any actual attorneys' fees incurred in connection with the
defense of any such suit.
22.

The Releasors warrant that, other than this Action, they have not made or filed,

whether publicly or confidentially (including under .seal), any complaints, grievances, charges, or
claims against the Releasees not subject to the release of claims as defined herein, and they arc
not currently aware of anyone else who has made or filed or intends to make or file, whether

publicly or confidentially (including under seal), any complaints, grievances, charges, or claims
against the Releasees.

23.

Releasors understand that this agreement releases all claims based on facts or

omissions occurring on or before the final approval of this Agreement, even if Releasors do not,

at the time Plaintiffs sign this agreement, have knowledge ofthose facts or omissions. Reletisors
agree not to challenge the enforccability of any provision of this Agreement in any court of
competent jurisdiction or arbitration and each of the Releasors hereby expressly waives and
fully, finally, and forever settles and releases, upon this Agreement becoming final, any known

or unknown, suspected or unsuspected, contingent or non-contingent claim based on facts or

4835-9410.4esa.13

omissions occurring from the beginning of time until the final approval of this Agreement,
whether or not concealed or hidden, without regard to the subsequent discovery or existence of
such different or additional facts.

24.

In addition to the provisions ofParagraphs 20-23 of this Agreement, Releasors

hereby expressly waive and release, upon the final approval of this Agreement, any and all

provisions, rights, and benefits conferred by Section 1542 ofthe California Civil Code, which
states:

CERTAIN CLAIMS NOT AFFECTED BY GENERAL RELEASE.
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM MUST HAVE MATERIALLY AFFECTED HIS

SEITLEMENT WITH THE DEBTOR;

or by any law of any state or territory of the United Stale.s, or principle ofcommon law, which is

similar, comparable or equivalent to Section 1542 of the California Civil Code. Each Rclcasor
may hereafter discover facts other than or different from those which he,she or it knows or

believes to be true with respect to the claims which are the subject of the provisions of

Paragraphs 20-23 of this Agreement, but each Releasor hereby expressly waives and fully,
finally, and forever settles and releases, upon this Agreement becoming final, any known or
unknown,suspected or unsuspected, contingent or non-contingent claim with respect to the
subject matter of the provisions of Paragraphs 20-23 of this Agreement, whether or not
concealed or hidden, without regard to the subsequent discovery or existence ofsuch different or

additional facts. All of the provisions of this Agreement shall be in all respects effective and not
subject to termination or rescission by any difference in knowledge of or belief in facts or any
alleged unilateral or mutual mistake or alleged fraudulent concealment.
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25.

With respect to claims that the Releasors have asserted or may assert against any

other persons or entities relating to the subject matter of this Action, the Releasors release,

discharge, credit and fully satisfy against their total recovery from all other persons or entities

that fraction or percentage of the total claim or damages that may be determined to have been
caused by the Releasees and further covenant and agree to indemnify, defend, covenant not to

sue, and hold the Releasees harmless against any liability that the Releasees owe, may owe, or
are adjudged to owe to any other persons or entities, whether on the basis of contribution,

indemnification, subrogation, or otherwise, in connection with such other persons' or entities'

liability or potential liability to, or settlement with, the Releasors in connection with any claims
or potential claims arising from or relating to any subject matter of the Action. The purpose of
this credit and discharge is to enable the Releasees to obtain a dismissal of any claims for

contribution or any other liability to any other party brought by other persons or entities relating
to the subject matter of this Action under state or federal law,including pursuant to the principles
expressed in Florida Statute § 768.31(5) and Boca Raton Transp., Inc. v. Zaldivar, 648 So. 2d
812(Fla. 4th DCA 1995). Plaintiffs agree to credit and satisfy that portion of the total amount of

Plaintiffs' claimed damages, if any, that has been caused by the Releasees, as may hereafter be
determined in any litigation, claim or settlement that may be instituted by Plaintiffs' or on
Plaintiffs' behalf, against any other persons or entities in connection with any claims or potential

claims arising from or relating to any subject matter of the Action. This Agreement is entered

into by the Parties in good faith, with the assistance of an independent mediator, and without any
fraud, collusive conduct, dishonesty or other wrongdoing in the negotiation or execution of this
Agreement or any ofits terms.
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E.

Payment of the Settlement Amount

26.

Within ten (10) business days of the entry of an order preliminarily approving the

settlement, PCS will pay or cause to be paid by wire transfer one-half of the Settlement Amount

($3,593,750) to an account at a bank to be designated by Plaintiffs' Counsel and administered in
accordance with the provisions of Section F. of this Agreement(provided that the time by which

PCS must pay into the account does not begin to run until Plaintiffs' Counsel has provided PCS
counsel with such information as PCS may require to complete the wire transfer), with up to
$75,000 (or more upon agreement of the Parties or Court order) to be used to pay the costs of
providing notice of the settlement to potential members of the Settlement Class and for notice
administration.

27.

Within ten (10) business days of the entry of the Final Judgment Order, PCS shall

pay or cause to be paid by wire transfer $3,593,750 (i.e., the remaining one-half of the
Settlement Amount, taking into account that the Settlement Amount may be reduced as set forth
in paragraph 28 below) into the escrow account established at a bank by Plaintiffs' Counsel and
administered in accordance with the provisions of Section F. of this Agreement.
28.

If PCS elects not to exercise the option to withdraw from the settlement under

Paragraphs 39-40, in the event tliat a potential class member successfully opt-outs of the

settlement class ("Opt Out Purchaser"), the Settlement Amount shall be reduced by the same
percentage as the percentage of the combined amount of payments PCS and 21st Century
collected as to all eligible Settlement Class Members for Oncology Services in Southwest
Florida for dates of service from January 1, 2010 through the date of final approval of the

Agreement represented by that Opt Out Purchaser. Except, if the total amount of reduction of
the Settlement Amount as to all Opt Out Purchasers combined is less than $5000, it shall be
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deemed de minimis and there shall be no reduction of the Settlement Amount. For example, if

the Opt Out Purchaser were to represent 20% of total collections FCS and 21st Century collected
as to all eligible Settlement Class Members for Oncology Services in Southwest Florida for dates

of service during the Class Period of January 1, 2010 through the date of final approval of the
Settlement Agreement and FCS elects not to exercise its option to withdraw under Paragraphs

39-40, the Settlement Amount would be reduced by 20%. For purpose.s of calculating the
payments received from the Opt Out Purchaser, the Parties agree to cooperate on determining the
total payments FCS and 21st Century collected as to all eligible Settlement Class Members for
Oncology Services in Southwest Florida for dates of service from of January 1, 2010 to the final
approval date of the Agreement and those are attributable to any class member who opts out,
with such information to be provided voluntarily by FCS and 21st Century or ordered by the

Court upon motion by Plaintiffs' Counsel. To the extent 21'" Century collections data are not
reasonably available to the Parties, the Settlement Amount shall be reduced by the same

percentage as the percentage of the amount of payments FCS collected as to all eligible

Settlement Class Members for Oncology Services in Southwest Florida for dates of service from

January 1, 2010 through the date of final approval of the Agreement represented by FCS's
collections from that Opt Out Purchaser.
F.

The Settlement Fund

29.

The Settlement Amount and any interest earned thereon shall be held in escrow

and constitutes the Settlement Fund. The Settlement Fund is intended by the Parties to be treated

as a "qualified settlement fund" for federal income tax purposes pursuant to Treas. Reg. §
1.468B-1.
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30.

After preliminary approval of the settlement, Plaintiffs' Counsel may spend up to

S75,000 (or more by agreement of the Parlies or Court order) of the Settlement Amount to
provide notice of the settlement to potential members of the Settlement Class and for notiee
administration as reasonable, necessary, and supported by adequate documentation, as well as
any documented taxes or lax expenses associated with providing notice and for notice

administration, without an order from the Court. The amount spent or accrued for notice and
notice administration costs pursuant to the preceding sentence is not refundable to PCS in the
event the Agreement is disapproved, rescinded, or otherwise fails to become effective. If any of

the $75,000 (or more by agreement of the Parties or Court order) remains after all notice and
notice administration costs are paid, that amount will become part of the Settlement Fund.
31.

The Settlement Fund shall be invested in United States Government Treasury

obligations or United States Treasury money market funds backed by the full faith and credit of
the United States Government or fully insured by the United States Government or an agency
thereof, and the proceeds of these investments shall be reinvested as they mature in similar
instruments at their then-current market rates. All costs and risks related to the investment of the

Settlement Fund in accordance with the guidelines set forth in this paragraph shall be bome by
the Settlement Fund. However, the $75,000 portion (or more by agreement of the Parties or

Court order) of the Settlement Fund that the Parties have agreed may be used to pay expenses
associated with providing notice to the Settlement Class may be deposited in a federally insured
interest bearing account at a bank to be designated by Plaintiffs' Counsel.

32.

Releasees shall not have any responsibility, financial obligation, or liability

whatsoever with respect to the investment, distribution, use, or administration of tlie Settlement

Fund, including, but not limited to, the costs and expenses of such investment, distribution, use
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or administration except as expressly otherwise provided in this Agreement. Releasees shall have
no responsibility for any other costs, including any attorneys' fees and expenses or costs of class
notice and claims administration, but all such fees, expenses, and costs shall be paid from the
Settlement Fund, as approved by the Court. The Parties, their counsel, and Releasees shall not
have any responsibility for or liability whatsoever with respect to any losses suffered by, or
fluctuations in the value of, the Settlement Fund. All costs and risks related to the investment of
the Settlement Fund in accordance with the guidelines set forth in the immediately preceding
paragraph shall be borne by the Settlement Fund. All funds in the Settlement Fund shall be
deemed and considered to be in custodia legis of the Court and shall remain subject to the

jurisdiction of the Court until such time as such funds shall be distributed in their entirety in
accordance with Paragraphs 30-37.

33.

FCS under.stands that Plaintiffs intend to seek approval from the Court to use

some portion of the Settlement Fund to pay for Plaintiffs' expenses and fees in connection with
their pursuit of the Action. The Court's modification or rejection of the amount Plaintiffs seek to

use to pay for Plaintiffs' expenses or fees shall not affect the validity or enforceability of this
Agreement, nor shall it be a basis for rescission. Releasees shall not be liable for any costs,
expenses, or fees of any of Plaintiffs' respective attorneys, experts, advisors, agents, or

representatives, all of which may be funded only from the Settlement Fund. Under no
circumstances shall Releasees be liable to pay any amounts above the Settlement Amount.
Neither FCS nor any of the Releasees shall have any liability to Plaintiffs or to any of Plaintiffs'
counsel (current, former, or future) for attorneys' fees, costs, or expenses. If Plaintiffs' current,
former, or future counsel asserts an attorney's lien or otherwise seeks any fees or costs from
Releasees related to the Action. Plaintiffs and Plaintiffs' Counsel shall indemnify, defend,

4635-9410-4698.13

covenant not to sue, and hold FCS harmless. No disbursements shall be made from the

Settlement Fund prior to the Effective Date of this Agreement except as described in paragraphs
30 and 31 above.

34.

The distribution of the Settlement Fund shall be administered pursuant to a plan

of allocation (the "Plan of Allocation") proposed by Plaintiffs' Counsel and subject to the

approval of the Court. Releasees shall have no liability, no responsibility, and no participator)' or
approval rights with respect to the Plan of Allocation, and the Court's modification or rejection
of the Plan of Allocation shall not affect the validity or enforceability of this Agreement.

35.

The Settlement Fund shall be applied as follows:

(a)

to pay all reasonable, necessary, and documented class notice and

administration expenses;
(b)

to pay the documented taxes and tax expenses;

(c)

to pay the fee and expense award subject to the approval of the Court;

(d)

to pay any Plaintiffs service award subject to the approval of the Court;

and

(e)

after the Effective Date, to distribute to authorized claimants from the

Settlement Fund pursuant to the Plan of Allocation, as approved by the Court
Plaintiffs' Counsel shall maintain a record of all ftmds disbursed.

36.

Releasors shall look solely to the Settlement Fund for settlement and satisfaction

against the Releasees of all Released Claims and any associated costs or fees, and Releasors shall
have no other recovery against FCS or the Releasees.
37.

FCS will take no position on any application for fees and reimbursement of

expenses made by Plaintiffs' Counsel or by the Settlement Class Members or any application for
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Class Representatives' incentive awards out of the Settlement Fund. The Court's modification or

rejection of any application for fees and reimbursement of expenses made by Plaintiffs' Counsel

or by the Settlement Class Members or any application for Class Representatives' incentive
awards out of the Settlement Fund shall not affect the validity or enforceability of this
Agreement.
G.

Rescission

38.

If the Court refuses to approve this Agreement or any material part hereof, or if

such approval is modified or set aside on appeal, or if a Final Judgment Order with the
provisions generally described in paragraph 18 is not entered, or if the Court enters the Final

Judgment Order and appellate review is sought and, on such review, such Final Judgment Order
is not aflirmed, then FCS and the Plaintiffs shall each, in their sole discretion, have the option to
rescind this Agreement in its entirety (except as hereafter provided in this paragraph) upon
written notice, and any and all of the Settlement Amount paid by FCS to the Settlement Fund
shall be retumed to FCS (and any other person or entity paying any portion of the Settlement
Amount into the Settlement Fund), including interest earned thereon, except for the amount of
money already paid or required to pay expenses already incurred but not yet paid for notice and
administration prior to the date of rescission in accordance with paragraph 30 of this Agreement.

A modification or a reversal on appeal of any amount of the Settlement Fund that the Court
authorizes to be used to pay Plaintiffs' ongoing litigation expenses or fees shall not be deemed a

modification of all or a part of the terms of this Agreement or such Final Judgment Order and
shall not be a basis for rescission, nor shall the Court's determination of the appropriate

disposition ofthe Settlement Fund be grounds for rescission.
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FCS and Plaintiffs expressly reserve all rights if the Agreement does not become effective or if
it is rescinded by FCS or the Plaintiffs pursuant to this paragraph.

39.

Opt-Out Termination: FCS shall, in its sole discretion, have the option to

terminate this Agreement upon the occurrence of one or more conditions relating to members of
the Settlement Class who have timely exercised their rights to be excluded from the Settlement

Class, as set forth in a separate agreement ("Confidential Side Letter") executed between
Plaintiffs' Counsel and FCS.

40.

Within seven (7) calendar days after the end of the 60-day period to request

exclusion from the Settlement Class established by the Court and set forth in the notice,

Plaintiffs' Counsel shall provide FCS, through its counsel, with a written list of all eligible
members of the Settlement Class who have timely exerci.sed their rights to be excluded from the

Settlement Cla.s.s. Plaintiffs' Counsel and FCS will ascertain the total dollar amount of payments

to FCS and 2C Century for Oncology Services in Southwest Florida during the relevant class

period by the Opt-Out Purchasers (the "Exclusion Amount"), with such information to be
provided voluntarily by FCS and 21st Century or ordered by the Court upon motion by

Plaintiffs' Counsel. To the extent 21" Century collections data are not reasonably available to
the Parties, the Exclusion Amount shall be determined solely by FCS's collections data. In the
event that the Exclusion Amount is equal to or greater than the amount set forth.in the
Confidential Side Letter between Plaintiffs' Counsel and FCS's counsel, then FCS shall have the

right to withdraw from this Agreement by providing written notice to Plaintiffs' Counsel within

fourteen (14) calendar days after receipt of the list of Opt-Out Purchasers or within ten (10)
calendar days after ascertaining with Plaintiffs the Exclusion Amount, whichever is later. Upon
receipt of such notice, Plaintiffs' Counsel shall, within seven (7) calendar days, provide FCS
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with written notice of any challenge by Plaintiffs to such claim of entitlement to withdraw from

this Agreement. In the event the Parties are unable to agree upon the Exclusion Amount or
FCS's right to withdraw from this Agreement under this Paragraph, they shall submit the issue to
the Court adjudicating the Action. Plaintiffs may attempt to obtain final rescission of any

decision by a potential member of the Settlement Class to request exclusion prior to PCS
invoking its rights under this Paragraph, and if Plaintiffs, within the time allotted for Plaintiffs to
present its challenge, provide PCS with written rescission of one or more requests for exclusion
that lowers the Exclusion Amount below the threshold necessary to trigger FCS's right to
withdraw, then FCS may not withdraw pursuant to this Paragraph. Neither Plaintiffs nor PCS
shall solicit or advise potential members of the Settlement Class to request exclusion from the
Settlement Class. Plaintiffs, Plaintiffs' Counsel, FCS, and FCS counsel will take no action to

encourage opt-outs or advise potential members of the Settlement Class to opt out of the

Settlement Class. If contacted by potential members of the Settlement Class about opting out of
the Settlement, FCS will refer such potential members of the Settlement Class to Plaintiffs'
Counsel.

41.

FCS's right to terminate this Agreement and withdraw from this Agreement is a

material term of this Agreement. The Parties agree to keep confidential the Confidential Side
Letter and its terms and conditions contained therein from any documents filed with the Court.
/

The Parties agree to submit the Confidential Side Letter to the Court in camera if requested,
unless ordered to file it, in which case it shall be filed under seal.
42.

FCS reserves all of its legal rights and defenses with respect to any potential Opt-

Out Purchaser.
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H.

Return or Destruction of Documents

43.

Plaintiffs' Return or

Destruction of Documents. All documents, data,

clcctrunically stored information ("liSl"), and materials (other than attorney work-product and

attorney-client privileged cominunications) that Plaintiffs' Counsel obtained from FCS or any
related entity, physician, employee, or other person related to the allegations in the Action, or

otherwise containing or illustrating any business operations or confidential information of FCS,
or any personal health information of any FCS patients, if any ("FCS Records"), shall be
returned from Plaintiffs' Counsel, or any other person or entity with whom Plaintiffs' Counsel
has shared copies or originals of such materials to undersigned counsel for FCS, or destroyed,
within ninety (90) days from the Effective Date. Whether such material is returned to FCS or

destroyed. Plaintiffs' Counsel must certify in writing to the undersigned counsel for FCS that
they have returned or destroyed all FCS Records, including identifying by category all
documents returned or destroyed, and affirming that Plaintiffs have not retained any copies,

abstracts, compilations, summaries or any other format reproducing or capturing any FCS
Records within ninety (90) days from the Effective Date. Before the expiration of the 90-day
period, no such FCS Records or copies, descriptions, or summaries thereof may be transferred to
or shared with any other person or entity. To the extent any copies or originals of FCS Records

reflect handwritten notes or other attorney work-product or attorney-client privileged
communications. Plaintiffs' Counsel may destroy such copies or originals in a confidential
manner (i.e., burned or shredded) within ninety (90) days from the Effective Date rather than

return them to undersigned counsel for FCS, and Plaintiffs' Counsel must include in their written

certification to the undersigned counsel for FCS described above that Plaintiffs' Counsel have
done so. Plaintiffs' Counsel may also retain archival copies of all pleadings, motion papers.
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hearing transcripts, legal memoranda, correspondence, expert reports, attorney work product,and
consultant and expert work product, even if such materials contain information derived from
FCS Records. Plaintiffs' Counsel warrants that they or their firms have not used and will not use

FCS Records for any purpose in any matter or in representation of anyone other than Plaintiffs in
this Action. If any plaintiff files .suit against FCS or any of its physicians or related entities or
persons based on FCS Records received because of Plaintiffs' or Plaintiffs' Counsel's failure to

comply with this provision, Plaintiffs and Plaintiffs' counsel must indemnify, defend, covenant
not to sue, and hold harmless such entity or person in any such suit.
44.

FCS's Return or Destruction of Documents. All documents, data, electronically

stored information ("ESl"), and materials (other than attomey work-product and attorney-client
privileged communications) that FCS obtained from Plaintiff or any related entity, physician,

employee, or other person related to the allegations in the Action, or otherwise containing or

illustrating any business operations or confidential information of Plaintiff, or any personal
health information of any Plaintiff, if any ("Plaintiffs' Records"), shall be returned from FCS's

counsel, or any other person or entity with whom FCS's counsel has shared copies or originals of
such materials to undersigned counsel for Plaintiffs, or destroyed, within ninety (90) days from
the Effective Date. Whether such material is returned to FCS or destroyed, FCS's counsel must

certify in writing to the undersigned counsel for Plaintiffs that they have returned or destroyed all
Plaintiffs' Records, including identifying by category all documents returned or destroyed, and
affirming that FCS has not retained any copies, abstracts, compilations, summaries or any other
format reproducing or capturing any Plaintiffs' Records within ninety (90) days from the
Effective Date. Before the expiration of the 90-day period, no such Plaintiffs' Records or copies,
descriptions, or summaries thereof may be transferred to or shared with any other person or
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entity. To the extent any copies or originals of Plaintiffs' Records reflect handwritten notes or
other attorney work-product or attorney-client privileged communications, FCS's counsel may

destroy such copies or originals in a confidential manner (i.e., burned or shredded) within ninety

(90) days from the Effective Date rather than return them to undersigned counsel for Plaintiffs,
and FCS's counsel must include in their written certification to the undersigned counsel for

Plaintiffs described above that FCS's counsel have done so. FCS's counsel may also retain

archival copies of all pleadings, motion papers, hearing transcripts, legal memoranda,
correspondence, expert reports, attorney work product, and consultant and expert work product,
even if such materials contain information derived fi-om Plaintiffs' Records. FCS's counsel

warrants that they or their firms have not used and will not use Plaintiffs' Records for any

purpose in any matter or in representation of anyone other than FCS in this Lawsuit. If any

plaintiff files suit against Plaintiff or any of its related entities or persons based on Plaintiffs'
Records received because of FCS or FCS's counsel's failure to comply with this provision, FCS

and FCS's counsel must indemnify, defend, covenant not to sue, and hold harmless such entity or
person in any such suit.
1.

Taxes

45.

Plaintiffs' Counsel shall be solely responsible for filing all informational and

other tax returns necessary to report any net taxable income earned by the Settlement Fund and
shall file all informational and other tax returns necessary to report any income earned by the

Settlement Fund and shall be solely responsible for taking out of the Settlement Fund, as and

when legally required, any tax payments, including interest and penalties due on income eamed
by the Settlement Fund, and tax form preparation costs. All taxes (including any interest and

penalties, and any taxes or tax detriments that may be imposed with respect to any income earned
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on the Settlement Amount for any period during which the Settlement Amount does not qualify as
a "Qualified Settlement Fund" for federal or state income tax purposes, or for any other reason)
due with respect to the income earned by the Settlement Fund and all expenses and costs

incurred in coimection with the operation and implementation of this paragraph (including,
without limitation, expenses of tax attorneys and/or accountants, mailing and distribution costs

and expenses relating to filing (or failing to file) the returns described in this paragraph)shall be
paid solely from the Settlement Fund. FCS shall have no responsibility to make any filings
relating to the Settlement Fund and will have no responsibility to pay tax on any income earned
by the Settlement Fimd or to pay any taxes on the Settlement Fund, and FCS shall be reimbursed

from the Settlement Fund for any taxes or tax expenses imposed on FCS, unless the settlement is
not eonsiunmated and the Settlement Fund is returned to FCS. In the event the settlement is not

consummated and final and any funds including interest are returned to FCS, FCS shall be

responsible for the payment of all taxes (including any interest or penalties), if any, on said
income. Plaintiffs' Coimsel shall make or cause to be made such elections as necessary or

advisable to carry out the provisions of this paragraph, including the "relation-back election"(as
defined in Treasury Regulations §1.468B-1) back to the earliest permitted date, and such

elections shall be made in compliance with the procedures and requirements contained in such
regulations. Taxes and tax expenses shall be treated as, and considered to be, a cost of
administration of the Settlement Fund and shall be timely paid or caused to be paid by Plaintiffs'
Counsel out of the Settlement Fund, and funds shall be withheld or caused to be withheld by

Plaintiffs' Counsel from distribution to claimants any funds necessary to pay such amounts,

including the establishment of adequate reserves for any taxes and tax expenses (as well as any
amounts that may be required to be withheld under Treasury Regulation §1.468B-2(1)(2)). The
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Parties agree to cooperate with each other and their tax attorneys and accountants to the extent
reasonably necessary to carry out the provisions of this paragraph.
J.

Confidentiality

46.

The Parties agree that this Agreement is a confidential mediation communication

protected from discovery or other disclosure by the Florida Mediation Confidentiality and

Privilege Act, Florida Statute §44.401 et seq., and other applicable law. Except as necessary to
enforce the terms of this Agreement, the Parties shall keep its terms confidential until Plaintiffs
file the motion for preliminary approval of the Agreement. The Parties agree that the only

permissible public statement by anyone regarding settlement or resolution of the case before the

filing of the motion for preliminary approval of the Agreement is that the mediator, Peter Grilli,
may report to the Court that the case has been resolved in principle with no admission of
liability. After the filing of the motion for preliminary approval of the Agreement, the Parties are
permitted to state publicly only words substantially in the form of"the matter was resolved with
no admission of liability by any party," as well as those statements necessary to comply with the
notice provisions of this Agreement. The Parties further covenant and agree never to make any
disparaging remarks of any sort regarding the facts or subject matter of the Action or otherwise
communicate any disparaging remarks or speak ill of the other Parties or their products or

services to any third party at any time following the execution of this Agreement. The Parties
and their attorneys shall maintain the confidentiality of the terms of this Agreement and not

divulge in any manner whatsoever the terms of this Agreement to any third-party person or entity
for any reason; provided however, that the Parties and/or their attorneys may disclose the terms

of this Agreement:(i) only as necessary in the rendering of professional advice, to their counsel,
auditors, or accoimtants, (ii) pursuant to a court order; (iii) to taxing authorities only if and as
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necessary to comply with any statute or regulation; or (iv) otherwise required by law. FCS may
disclose tills Agreement and the terms of this Agreement to its Board, senior management and

executive officers, and physicians. If a Party is(a)subpoenaed in another action,(b)served with

a demand or request in another action, or (c) served with euiy legal process by any person or
entity who is not a party to this Agreement, seeking information or documents regarding the

Action or this Agreement, the Party shall, to the extent permitted by law, within two business
clays notify the other Party of the request, demand or subpoena so as to allow a Psirty to seek
protection from the relevant court(s).
K.

Miscellaneous

47.

The terms of this Agreement are the product of negotiations between Plaintiffs

and FCS, and Plaintiffs and FCS agree that the consideration given to support the obligations of

this Agreement is the full consideration agreed to. Each party acknowledges that she or it has
obtained the advice of competent counsel and agrees that each of them has been given a
reasonable period of time within which to consider this Agreement. Each party confirms that

they have had this Agreement explained to them by their respective attorneys, they are relying on
their own judgment and on the advice of their respective attorneys, and each confirms their
competence to understand and does hereby accept the terms and conditions of the Agreement.
The Parties further acknowledge and represent that no promise, inducement, or agreement not

herein expressed has been made to them by the other Parties to this Agreement, or any of their
employees, officers, directors, agents, attorneys, or representatives. The Parties acknowledge
that they arc executing this Agreement as their own voluntary act and deed and represent that
such execution was not the result of any duress, coercion, or undue influence upon any of them.
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48.

This Agreement constitutes the entire agreement among Plaintiffs and PCS

pertaining to the settlement of the Action. This Agreement may be modified or amended only by

a writing executed by Plaintiffs and PCS.
49.

Neither this Agreement nor any negotiations or proceedings connected with it

shall be deemed or construed to be an admission by any party or any Releasee of any

wrongdoing or liability or evidence of any violation by PCS of any federal or slate statute or law
either in the Action or in any related action or proceedings, and evidence thereof shall not be
discoverable or used, directly or indirectly, in any way, except in a proceeding to interpret or
enforce this Agreement.

50.

This Agreement may be executed in counterparts by Plaintiffs and PCS, and a

facsimile or .pdf signature shall be deemed an original signature for purposes of executing this
Agreement.

51.

Neitlier PlainlifTs nor PCS shall be considered the drafter of this Agreement or

any of its provisions for the purpose ofany statute, the common law,or rule of interpretation that
would or might cause any provision ofthis Agreement to be construed against the drafter.
52.

The Court shall retain jurisdiction over the implementation and enforcement of

this Agreement and the .settlement.

53.

Any disputes between PCS and Plaintiffs or Plaintiffs' Cotmsel concerning the

enforcement or administration of this Agreement shall, if they cannot he resolved by the Parties,

be submitted to the United Slates District Court for the Middle District of Plorida, provided that
nothing herein shall preclude any Rclcascc from raising the releases and other protections set

forth herein in response to any claim asserted against such Releasee in any other court or
tribunal.
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54.

Plaintiffs and PCS agree that all discovery and other matters in the Action shall be

stayed, except for matters related to the Agreement or approval ofthe Agreement.

55.

Plaintiff Monmouth County, New Jersey represents and warrants that it has

standing to bring the claims that arc or could be asserted in the Action by virtue of its payment,

directly, indirectly or through an assignment, to PCS or 21®' Century for Oncology Services in
Southwest Plorida.

56.

This Agreement shall be governed and interpreted according to the substantive

laws ofthe Stale of Plorida, without regard to its choice oflaw or conflict of law principles.
57.

Each of the undersigned represents that he or she is fully authorized to enter into

the terms and conditions of, and to execute, this Agreement, and that the matters and claims

being released pursuant to this Agreement have not been sold, disposed of, assigned or otherwise
transferred to any other person or entity.
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Signed this 25th day of January, 2019

Cj'^Ulh
/l-:amon O'Kelly
Sal^maii
Kcllie L.crncr
ROIilNS KAPLAN l.LP

?99 Park Avenue, Suite 3600
New York. NY 10022

Tel; (2)2)980-7400

Email: eokelly@robiiiskaplan.com
]isalzman(«),vobinskaplan.com

kletner@robLiskaplan.com

Lawrence A. Farese
ROBINS KAPLAN LLP

711 Firth Avenue South, Suite 201

Naples. Kl. 34102
"Icl: (2.39)4.30-7070
Email: l:.i)c.se ii u'lnn.skupl.m.eoin

Interim Lead Counselfor Plaintiffs
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Signed this 25th day of January,2019

.

^
^

V,

'

■yc._ . .

.. _

'

,

Thomas Clark

/

General Counsel

Florida Cancer Specialists &
Research Institute, LLC f/k/a Florida

Cancer Specialists, P.L.

I'
Dr. William N. Harwin

m

/

.Michael P. Matthews
Florida Bar No. 6.1988

FOLRY & LARDNER LLP

100 North Tampa Su-eet, Suite 2700
Tampa, Florida 33602-5810
Telephone: 813-225-4131

mmatthcws@folcy.com
H. Holden Brooks

Wisconsin Bar No. 1071254
Elizabeth A. N. Haas

Wisconsin Bar No. 1059028
FOLEY & LARDNER LLP
777 F.ast Wisconsin Avenue

Milwaukee, WI53202

Telephone: 414-297-5711
hbrooks@foley.com
ehaas@foley.com

On behalfofDefendants Florida Cancer Specialists & Research Institute, LLC, f/k/a Florida
Cancer Specialists, P.L. and Dr. William N. Harwin
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